
 

"FOR THE SAKE OF THE CHILDREN": SOUTH AFRICAN FAMILY RELOCATION 

DISPUTES 

 

W Domingo? 

 

HUMPTY DUMPTY SAT ON THE WALL, HUMPTY 

DUMPTY HAD A GREAT FALL ALL THE KINGS 

HORSES AND ALL THE KINGS MEN COULDN’T PUT 

HUMPTY DUMPTY TOGETHER AGAIN!
** 

1 INTRODUCTION 

 

"LIKE HUMPTY DUMPTY A FAMILY ONCE BROKEN BY DIVORCE, CANNOT BE PUT BACK TOGETHER IN 

PRECISELY THE SAME WAY."1 A decision by a primary caregiving parent to relocate after a 

divorce, thereby disrupting the non-primary caregiver’s right of contact with the 

children in the marriage or, where both parents have joint care, the denial of the 

other’s parental rights to care, raise the possibility of litigation involving relocation 

disputes. 

 

THE REASONS SOMETIMES GIVEN FOR RELOCATING INCLUDE MATTERS SUCH AS THE AVAILABILITY 

OF ATTRACTIVE EMPLOYMENT OPPORTUNITIES FOR EITHER THE PRIMARY CAREGIVER OR HIS/HER 

SPOUSE IN THE NEW LOCATION, A LOSS OF CONFIDENCE IN THE COUNTRY’S ECONOMY, THE 

ESCALATING CRIME RATE, THE AVAILABILITY OF BETTER EDUCATION FOR THE CHILDREN, AND THE 

LACK OF A FAMILY SUPPORT SYSTEM WHEREVER THE FAMILY WAS INITIALLY SITUATED. THE 

PARENT WHO IS GOING TO BE LEFT BEHIND OFTEN REFUSES TO AGREE TO THE MOVE. THE 

PRIMARY CAREGIVER THEN APPROACHES THE COURT TO DISPENSE WITH THAT GUARDIAN’S 

CONSENT. RELOCATION DISPUTES ARE AMONGST THE MOST DIFFICULT CASES THAT COURTS HAVE 

TO DEAL WITH IN FAMILY LAW MATTERS.2 

 

THIS CONTRIBUTION DEALS WITH THE DEVELOPMENT OF SOUTH AFRICAN FAMILY JURISPRUDENCE 

IN THIS AREA. I PROVIDE A GENERAL INTRODUCTION CONTEXTUALISING THE CHANGE IN 

TERMINOLOGY AS WELL AS THE CONCEPTUAL PARADIGM SHIFTS ENTAILED IN THE OPERATION OF 

                                                           
?
Wesahl Domingo. BSosc LLB LLM. Senior Law Lecturer, University of the Witwatersrand 

(Wesahl.Domingo@wits.ac.za). 
** Opie and Opie Nursery Rhymes 213-215. 
1
Quote from the New York Court of Appeals in Tropea v Tropea 665 NE 2d 145 (NY 1996) in Van 

Schalkwyk 2005 De Jure 344. 
2
Parkinson 2006 FLQ 255. 
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THE CHILDREN’S ACT.3 I begin by analysing the Children’s Act in the context of family 

relocations. I then proceed to discuss the different jurisprudential approaches/trends 

taken by our courts. I pave the way forward by making the argument that we need a 

general consistency in approach by our courts when dealing with relocation disputes. 

Despite the existence of the Children’s Act, we still need guidelines or perhaps a 

"Relocation Act" which works in tandem with the Children’s Act. 

 

IN MY CONTRIBUTION I WILL REFER TO THE TRADITIONAL CUSTODIAL PARENT AS THE "PRIMARY 

CAREGIVER" AND THE PARENT WHO HAS ACCESS (NOW CONTACT) AS THE "NON-PRIMARY 

CAREGIVER." THESE LABELS OF IDENTIFICATION WORK WELL WHEN ONE PARENT IS AWARDED 

SOLE CARE. LABELLING BECOMES UNCLEAR WHEN WE DEAL WITH PARENTS WHO ARE AWARDED 

JOINT CARE. FOR CONVENIENCE’S SAKE AND CLARITY, IN THE CONTEXT OF MY DISCUSSION ON 

RELOCATION IN THIS CONTRIBUTION, I WILL ALSO REFER TO THE PARENT WANTING TO RELOCATE 

AS THE "RELOCATING PARENT" AND THE PARENT WHO REMAINS BEHIND AS THE "NON-RELOCATING 

PARENT."4 

 

2 THE CHANGE IN TERMINOLOGY AND IDEOLOGICAL PARADIGM SHIFTS 

 

IN ORDER TO DEAL WITH THE COMPLEXITIES OF ISSUES RELATING TO RELOCATION, I BELIEVE IT IS 

IMPORTANT TO DESCRIBE, VERY BRIEFLY, THE NEW FAMILY LAW LANDSCAPE INTRODUCED BY THE 

CHILDREN’S ACT. THE CHILDREN’S ACT HAS NOT ONLY INTRODUCED A CHANGE IN TERMINOLOGY 

BUT HAS ALSO INTRODUCED A SHIFT IN THE WAY WE THINK AND CONCEPTUALISE PARADIGMS IN 

FAMILY LAW. IN THE CONTEXT OF ISSUES RELATING TO RELOCATION, THE TERMS CUSTODY AND 

ACCESS HAVE BEEN REPLACED WITH THE TERMS CARE AND CONTACT RESPECTIVELY. 

 

CARE HAS A MUCH WIDER AMBIT THAN CUSTODY. IT MEANS NOT ONLY PROVIDING FOR THE 

CHILD’S DAILY NEEDS SUCH AS A SAFE HOME, FOOD, EDUCATION AND LOVE. IT ALSO INCLUDES 

PROMOTING THE WELL BEING OF THE CHILD, MAINTAINING A SOUND RELATIONSHIP WITH THE CHILD 

AND, OF PARAMOUNT IMPORTANCE, ATTENDING TO THE BEST INTERESTS OF THE CHILD. BOTH 

PARENTS HAVE THESE RESPONSIBILITIES AND RIGHTS.5 

 

THE CURRENT PARADIGM SEEMS TO FAVOUR THE PRACTICAL AND THEORETICAL THRUST IN THE 

DIRECTION OF SHARED PARENTAL RESPONSIBILITY AND RIGHTS. IT IS NOW MORE READILY 

                                                           
3
Children’s Act 38 of 2008. 

4
A full discussion on the philosophical underpinnings of the Children’s Act is beyond the scope of this 

contribution. 
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ACCEPTED THAT CHILDREN HAVE TWO PRIMARY ATTACHMENTS, WHICH SEEMS TO DENY THE 

ASSUMPTION THAT MEN ARE NOT PRIMA FACIE NURTURERS AND CARETAKERS OF THEIR 

CHILDREN.6 This flows into the idea that courts should grant joint care orders so that 

children maintain close bonds with both parents. Solomon’s Wisdom, that children 

cannot be shared, is reinterpreted in the light of the conceptual framework of shared 

parenting in the following way: 

 
[C]OMMON REFERENCES TO THE BIBLICAL SOLOMON PROPOSING TO DIVIDE A BABY 

ACROSS TWO WOMEN CLAIMING TO BE THE NATURAL MOTHER ARE USED FALLACIOUSLY 

TO ILLUSTRATE WHY SHARED PARENTING WOULD NOT WORK. THE DISPUTE APPEARS 

TOO INTRACTABLE AND THE READER RECOILS AT THE CONNOTATIONS OF A BABY BEING 

CUT IN HALF TO APPEASE THE TWO WOMEN. THE MESSAGE IN THIS STORY HAS BEEN 

DISTORTED. IN THE STORY THE TRUE MOTHER GIVES UP HER CHILD RATHER THAN HAVE 

IT CUT INTO TWO HALVES. THIS IS ANALOGOUS TO THE FRIENDLY PARENT CONCEPT. THE 

POINT OF SOLOMON’S WISDOM IS THE TRUE MOTHER’S WILLINGNESS TO SHARE AND 

COUNTENANCE THE POSSIBILITY OF THE OTHER WOMEN BEING A POTENTIAL PARENT.7 

 

I BELIEVE THAT THESE IDEOLOGICAL CHANGES CONCERNING PARENTING WILL HAVE A PROFOUND 

IMPACT ON RELOCATION. THE POST-DIVORCE FAMILY UNIT HAS BEEN LAUDED AS THE "BINUCLEAR 

FAMILY" BY PROFESSOR ROBERT OLIPHANT.8 A binuclear family is defined as a large, 

interconnected family, with one household headed by the ex-wife and the other 

household headed by the ex-husband, with the child being a member of both.9 In the 

context of relocation disputes, parents who have joint care are able to demonstrate 

more clearly to the child the benefits of their relationship, to prevent relocation.10 

 

3 RELOCATION AND THE CHILDREN’S ACT 

 

ACCORDING TO SECTION 9 OF THE CHILDREN’S ACT, "IN ALL MATTERS CONCERNING THE CARE, 

PROTECTION AND WELL-BEING OF A CHILD THE STANDARD THAT THE CHILD’S BEST INTEREST IS OF 

PARAMOUNT IMPORTANCE MUST BE APPLIED". SECTION 7 OF THE ACT SETS OUT A LENGTHY LIST 

OF FACTORS WHICH COURTS NEED TO TAKE INTO ACCOUNT WHEN DETERMINING THE BEST 

INTERESTS OF A CHILD. THESE INCLUDE THE NATURE OF THE RELATIONSHIP BETWEEN THE CHILD 

AND PARENTS;11 the attitude of the parents toward the child and to the exercise of 

                                                                                                                                                                                     
5
Look at the definition of care in s 1 of the Children’s Act. 

6
Shared Parenting Council of Australia 1998 Journal of the AAML 3. 

7
Shared Parenting Council of Australia 1998 Journal of the AAML 4. 

8
Glennon 2008 Utrecht Law Review 66. 

9
GLENNON 2008 UTRECHT LAW REVIEW 66. 

10
GLENNON 2008 UTRECHT LAW REVIEW 66. 

11
Section 7(1)(a). 
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parental responsibilities and rights in respect of that child;12 the likely effect on the 

child of changed circumstances such as separation from either or both parents;13 the 

need for the child to remain in the care of his or her parent, family or extended family 

and to maintain a connection with his or her culture or tradition;14 the child’s age, 

maturity, stage of development, background, physical and emotional security and 

intellectual, emotional, social and cultural development;15 and the need of the child to 

be brought up within a stable environment.16 

 

THE GENERAL PRINCIPLE IS THAT BOTH PARENTS RETAIN GUARDIANSHIP OF A CHILD AFTER THE 

DISSOLUTION OF A MARRIAGE UNLESS THE COURTS ORDERS OTHERWISE.17 Section 18 of the 

Children’s Act sets out the responsibilities and rights that parents have in respect of 

their children. These include the responsibility and right to care for the child, to 

maintain contact with the child, to act as a guardian of the child; and to contribute to 

the maintenance of the child. Section 18(3)(c)(iii) and (iv) of the Children’s Act states 

that the person acting as guardian must either grant or refuse consent to the child’s 

departure or removal from the Republic and for the application of a passport. 

 

AN UNMARRIED FATHER CAN AUTOMATICALLY ACQUIRE PARENTAL RESPONSIBILITIES AND RIGHTS, 

WHICH INCLUDE THE RIGHT TO GUARDIANSHIP IF HE MEETS CERTAIN REQUIREMENTS SET OUT IN 

SECTION 21(1)(A) AND (B) OF THE CHILDREN’S ACT.18 If the unmarried father does not meet 

the section 21 requirements, in terms of section 22 of the Children’s Act the mother 

and unmarried father may conclude a parental responsibilities and rights agreement 

which confers guardianship on the unmarried father. If no agreement can be reached 

the unmarried father can approach the High Court for a guardianship order. It must be 

stressed that unless the unmarried father has guardianship over the child, his 

consent for removing a child from South Africa will not be necessary. 

 

UNFORTUNATELY, THE CHILDREN’S ACT DOES NOT MAKE PROVISION FOR CONSENT PROCEDURES 

FOR RELOCATION. IT IS CLEAR FROM SECTION 18 THAT IF A PARENT WISHES TO RELOCATE 

OUTSIDE OF SOUTH AFRICA THE CONSENT OF BOTH PARENTS IS NEEDED. HOWEVER, WITH 

                                                           
12

SECTION 7(1)(B). 
13

SECTION 7(1)(D). 
14

SECTION 7(1)(F). 
15

SECTION 7(1)(G)-(H). 
16

SECTION 71(1)(K). 
17

See ss 19 and 20 of the Children’s Act 38 of 2008. 
18

The section includes parties in a permanent life partnership, which includes parties in a civil union 

partnership. 
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RELOCATION WITHIN THE BORDERS OF SOUTH AFRICA, THE SITUATION MAY TECHNICALLY BE 

DIFFERENT. 

 

THE CHILDREN’S ACT, SECTION 18(4), STIPULATES THAT CO-HOLDERS OF GUARDIANSHIP OVER A 

CHILD CAN EXERCISE THEIR PARENTAL RESPONSIBILITIES AND RIGHTS INDEPENDENTLY AND 

WITHOUT THE CONSENT OF THE OTHER GUARDIAN’S RIGHTS. THIS PRIMA FACIE MEANS THAT A 

PARENT, WITH WHOM THE CHILD PERMANENTLY RESIDES, CAN INDEPENDENTLY AND WITHOUT THE 

CONSENT OF THE OTHER PARENT, DECIDE TO RELOCATE WITH CHILD WITHIN THE COUNTRY. 

HOWEVER, SECTION 6(5) OF THE CHILDREN’S ACT STATES THAT-  

 

A CHILD, HAVING REGARD TO HIS OR HER HIS AGE, MATURITY AND STAGE OF 

DEVELOPMENT, AND A PERSON WHO HAS PARENTAL RESPONSIBILITIES AND RIGHTS IN 

RESPECT OF THAT CHILD, WHERE APPROPRIATE, MUST BE INFORMED OF ANY ACTION OR 

DECISION TAKEN IN A MATTER CONCERNING THE CHILD WHICH SIGNIFICANTLY AFFECTS 

THE CHILD. 
 

FURTHERMORE, SECTION 31 OF THE ACT STIPULATES THAT A CO-HOLDER OF PARENTAL 

RESPONSIBILITIES AND RIGHTS MUST CONSULT AND GIVE CONSIDERATION TO THE VIEWS OF 

OTHER CO-HOLDERS OF RESPONSIBILITIES AND RIGHTS AS WELL AS THE CHILD WHEN MAKING 

DECISIONS WHICH ARE LIKELY TO CHANGE SIGNIFICANTLY OR TO HAVE A SIGNIFICANTLY ADVERSE 

EFFECT ON THE CO-HOLDERS EXERCISE OF PARENTAL RESPONSIBILITIES AND RIGHTS IN RESPECT 

OF THE CHILD. THIS WOULD INCLUDE DECISIONS WHICH AFFECT CONTACT BETWEEN THE CHILD 

AND PARENT, WHICH WOULD ALSO INCLUDE DECISIONS TO RELOCATE TO ANOTHER CITY OR 

PROVINCE. 

 

IN THE CASE JOUBERT V JOUBERT
19 in the Cape High Court, Erasmus J considered some 

of the parental responsibilities and rights provisions in the Children’s Act. With 

regard to the above sections the Court found that although the primary caregiver had 

to consult the other parent, who also has responsibilities and rights in respect of the 

child, this did not mean that the primary caregiver was bound to give effect to the 

views and wishes of the other parent. The court further held that a failure to give 

consideration to the views of the other parent and failure to inform the other parent 

did not render the decision by the primary caregiver void or invalid. However, failure 

to do this would render the decision subject to review. 

 

4 THE DEVELOPMENT OF SOUTH AFRICAN JURISPRUDENCE: APPROACHES BY OUR COURTS 

                                                           
19

Joubert v Joubert 2008 JOL 219229 (C) (unreported to date) para 35. 
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RELOCATION IS COMMONPLACE AFTER DIVORCE. CASES INVOLVING RELOCATION ARE GENERALLY 

BROUGHT BY WOMEN. HOWEVER, THERE ARE MORE AND MORE CASES BEING BROUGHT BY MEN. 

SEE FOR EXAMPLE THE CASE OF JACKSON V JACKSON
20 where the father (a care-giver) 

wanted to relocate to Australia with his two daughters aged nine and seven, and MK v 

RK,21 where the father wished to relocate to Israel with his daughter. Most of the cases 

dealt with by our courts are relocations to another country. There is only one reported 

case to date which deals with a local relocation, from Johannesburg to Cape Town.22 

 

SINCE THE CHILDREN’S ACT DOES NOT SET OUT ANY CRITERIA FOR CASES DEALING WITH THE 

ISSUE OF RELOCATION, WE STILL NEED TO CONSIDER CASE LAW TO DETERMINE THE ISSUES THAT 

NEED TO BE TAKEN INTO ACCOUNT. OUR COURTS HAVE, OVER THE YEARS, NOT BEEN IN 

AGREEMENT WITH REGARD TO THE APPROACH THAT SHOULD BE TAKEN WHEN DEALING WITH 

RELOCATION APPLICATIONS. DIFFERENT APPROACHES SEEM TO HAVE BEEN USED, WHICH COULD 

BE THOUGHT OF AS AMOUNTING TO TWO DISTINCT APPROACHES: THE PRO-RELOCATION 

APPROACH AND THE NEUTRAL APPROACH. 

 

4.1 THE PRO–RELOCATION APPROACH 

 

WITH THE PRO-RELOCATION APPROACH, THERE IS A GENERAL ACCEPTANCE OR, IN SOME 

INSTANCES, A PRESUMPTION IN FAVOUR OF THE PRIMARY CAREGIVER. THE CHILDREN ARE 

ALLOWED TO GO WITH THE PRIMARY CARE-GIVING PARENT WHEREVER HE OR SHE CHOOSES TO 

LIVE, UNLESS IT IS NECESSARY TO RESTRAIN A RELOCATION TO PREVENT HARM TO THE 

CHILDREN.23 The non-relocating parent would have to illustrate that this would clearly 

be detrimental to the children, otherwise relocation would be authorised. This is 

illustrated by the Van Rooyen v Van Rooyen24 case where King DJP held the 

following: 

 

IT IS TRITE THAT THE INTERESTS OF THE CHILDREN ARE – ALL ELSE BEING EQUAL – BEST 

SERVED BY THE MAINTENANCE OF A REGULAR RELATIONSHIP WITH BOTH PARENTS. 
SADLY, HOWEVER, CHILDREN OF DIVORCED PARENTS DO NOT LIVE IN AN IDEAL FAMILIAL 

WORLD AND THE CIRCUMSTANCES NECESSITATE THAT THE BEST MUST BE DONE IN THE 

CHILDREN’S INTERESTS TO STRUCTURE A SITUATION WHEREBY ACCESS BY THE (NON–

                                                           
20

Jackson v Jackson 2002 2 SA 303 (SCA). 
21

MK V RK 17189/08 SOUTH GAUTENG HIGH COURT (JOHANNESBURG) 6 MAY 2009 (UNREPORTED TO 

DATE). 
22

B V M 2006 3 ALL SA 109 (W). 
23

Parkinson 2006 FLQ 255. 
24

VAN ROOYEN V VAN ROOYEN 1999 4 SA 435 (C) 439G-H. 
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PRIMARY CAREGIVER) IS CURTAILED BUT CONTACT BETWEEN HIM AND THE CHILDREN IS 

EFFECTIVELY PRESERVED. 
 

IN GODBEER V GODBEER
25 the court added something in greater accordance with the 

traditional approach. The court held that if the primary care-giving parent makes a 

decision to move and has given mature and rational thought to the matter, then the 

presumption is that the relocation is in the best interests of the child.26 

 

IN MORE RECENT JUDGMENTS, AS SEEN IN JACKSON V JACKSON,27 our courts have favoured 

the pro-relocation approach, providing that the primary caregiver’s decision to move 

should be shown to be reasonable and bona fide. The following legal principles 

regarding relocation were set out in the Jackson case: 

 

IT IS TRITE THAT IN MATTERS OF THIS KIND THE INTERESTS OF THE CHILDREN ARE THE 

FIRST AND PARAMOUNT CONSIDERATION. IT IS NO DOUBT TRUE THAT, GENERALLY 

SPEAKING, WHERE, FOLLOWING A DIVORCE, THE CUSTODIAN PARENT WISHES TO 

EMIGRATE, A COURT WILL NOT LIGHTLY REFUSE LEAVE FOR THE CHILDREN TO BE TAKEN 

OUT OF THE COUNTRY IF THE DECISION OF THE CUSTODIAN PARENTS IS SHOWN TO BE 

BONA FIDE AND REASONABLE. BUT THIS IS NOT BECAUSE OF THE SO-CALLED RIGHTS OF 

THE CUSTODIAN PARENT; IT IS BECAUSE, IN MOST CASES, EVEN IF THE ACCESS BY THE 

NON-CUSTODIAN PARENT WOULD BE MATERIALLY AFFECTED, IT WOULD NOT BE IN THE 

INTEREST OF THE CHILDREN THAT THE CUSTODIAN PARENT BE THWARTED IN HIS OR HER 

ENDEAVOUR TO EMIGRATE IN PURSUANCE OF A DECISION REASONABLY AND GENUINELY 

TAKEN. INDEED ONE CAN WELL IMAGINE THAT IN MANY SITUATIONS SUCH A REFUSAL 

WOULD INEVITABLY RESULT IN BITTERNESS AND FRUSTRATION WHICH WOULD 

ADVERSELY AFFECT THE CHILDREN. BUT WHAT MUST BE STRESSED IS THAT EACH CASE 

BE DECIDED ON ITS OWN PARTICULAR FACTS. NO TWO CASES ARE PRECISELY THE SAME 

AND, WHILE PAST DECISIONS BASED ON OTHER FACTS MAY PROVIDE USEFUL 

GUIDELINES, THEY DO NO MORE THAT. BY THE SAME TOKEN, CARE SHOULD BE TAKEN 

NOT TO ELEVATE TO RULES OF LAW DICTA OF JUDGES MADE IN THE CONTEXT OF THE 

PECULIAR FACTS AND CIRCUMSTANCES WITH WHICH THEY WERE CONCERNED.28 

 

THE COURT’S RATIONALE FOR AFFORDING SPECIAL CONSIDERATION TO THE PRIMARY 

CAREGIVER’S DESIRE TO RELOCATE IS EXPLAINED IN THE MINORITY JUDGMENT OF CLOETE AJA IN 

JACKSON: 

 

THE FACT THAT A DECISION HAS BEEN MADE BY THE CUSTODIAN PARENT DOES NOT GIVE 

RISE TO SOME SORT OF REBUTTABLE PRESUMPTION THAT SUCH DECISIONS IS CORRECT. 
THE REASON WHY A COURT IS RELUCTANT TO INTERFERE WITH THE DECISIONS OF A 

CUSTODIAN PARENT IS NOT ONLY BECAUSE THE CUSTODIAN PARENT MAY, AS A MATTER 

OF FACT, BE IN A BETTER POSITION THAN THE NON-CUSTODIAN PARENT IN SOME CASES 

                                                           
25

Godbeer v Godbeer 2000 3 SA 976 (W). 
26

GODBEER V GODBEER 2000 3 SA 976 (W) 982C-983A. 
27

Jackson v Jackson 2002 2 SA 303 (SCA). 
28

Jackson v Jackson 2002 2 SA 303 (SCA) para 2. Emphasis added. 
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TO EVALUATE WHAT IS IN THE BEST INTERESTS OF A CHILD BUT, MORE IMPORTANTLY, 
BECAUSE THE PARENT WHO BEARS THE PRIMARY RESPONSIBILITY OF BRINGING UP THE 

CHILD SHOULD AS FAR AS POSSIBLE BE LEFT TO DO JUST THAT. IT IS, HOWEVER, A 

CONSTITUTIONAL IMPERATIVE THAT THE INTERESTS OF CHILDREN REMAIN PARAMOUNT. 
THAT IS THE "CENTRAL AND CONSTANT CONSIDERATION".29 

 

THE COURT IN F V F30 echoed the same sentiments as in Jackson, that courts will not 

lightly interfere in the decisions of primary caregivers, but at the same time made the 

point that courts "must guard against too ready an assumption that the [primary 

caregivers] proposals are necessarily compatible with the child’s welfare."31 The 2008 

case MK v RK32 once again followed the Jackson decision. In order for the father to be 

successful in his application to immigrate to Israel, he had to show that his decision 

was both bona fide and reasonably and genuinely taken and that it was in the best 

interest of his daughter. 

 

IN AC V KC33 the court maintains its overall pro-relocation approach. To determine 

whether the decision by the primary caregiver (the mother) to relocate to Abu Dhabi, 

where she had secured employment, was reasonable or not, the court relied on the 

"reasonable person test." The test is to "think oneself into the shoes of the proverbial 

bonus paterfamilias or the reasonable man."34 The court held that the court a quo had 

adequately and holistically taken into account the section 7 factors determining the 

best interests of the child. Therefore the final question, objectively viewed, was 

whether or not the decision taken by the mother was one which a reasonable person 

would have taken.35 This view of the appeal court is incorrect, for the balancing of 

competing factors is not used to determine whether the decision by the primary 

caregiver is reasonable or not, but to ascertain whether it is in the best interests of 

the child or not.36 This case incorrectly allows the best interests of the mother to 

usurp the best interests of the child. 

 

IN MOST OF THESE CASES THE ARGUMENT FOR RELOCATION IS SUPPORTED BY GOLDSTEIN, 

FREUD AND SOLNIT’S IDEA THAT THE MOST IMPORTANT CONSIDERATION IS TO PRESERVE THE 

                                                           
29

Jackson v Jackson 2002 2 SA 303 (SCA) para 34. Emphasis added. 
30

F v F 2006 3 SA 42 (SCA). 
31

F V F 2006 3 SA 42 (SCA) PARA 13. 
32

MK V RK 17189/08 SOUTH GAUTENG HIGH COURT (JOHANNESBURG) 6 MAY 2009 (UNREPORTED TO 

DATE). 
33

AC v KC A389/08 2008 ZAGPHC 369 16 June 2008 (unreported to date). 
34

AC V KC A389/08 2008 ZAGPHC 369 16 JUNE 2008 (UNREPORTED TO DATE) PARA 13. 
35

AC V KC A389/08 2008 ZAGPHC 369 16 JUNE 2008 (UNREPORTED TO DATE) PARA 15. 
36

ALBERTUS 2009 SPECULUM JURIS 78. 
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RELATIONSHIP BETWEEN THE CHILD AND HIS/HER "PSYCHOLOGICAL PARENT," AND THAT A 

PRIMARY CARE-GIVING PARENT SHOULD HAVE THE AUTHORITY TO RAISE THE CHILD AS HE OR SHE 

SEES FIT WITHOUT INTERFERENCE WITH THAT AUTHORITY BY THE STATE OR THE NON-PRIMARY 

CAREGIVER. IT MUST BE NOTED THAT THIS IDEA RESONATES WITH THE TRADITIONAL NOTION OF 

CUSTODY, AS INVOLVING THE SOLE RIGHT TO EXERCISE ALL ASPECTS OF PARENTAL AUTHORITY TO 

THE EXCLUSION OF THE OTHER PARENT.37 

 

WALLERSTEIN, BRUNCH AND BOWERMASTER (WHO ARE SOCIAL SCIENTISTS) ALSO SUPPORT THE 

IDEA THAT IN THE ISSUE OF RELOCATION THE BOND BETWEEN THE PRIMARY CAREGIVER AND THE 

CHILD IS OF PRIMARY CONCERN.38 However, there are scientists who are critical of their 

assumptions, such as. Brunch and Bowermaster. Warshak, for example, argue that 

children need to maintain a relationship with both parents, and that the law should 

encourage both parents to remain in proximity to their children. However, Warshak 

recognises that the impact of relocation on children is dependent on several factors, 

and argues that there needs to be an individualised determination in each case of 

whether or not relocation should be supported.39 

 

ARGUMENTS WHICH SUPPORT A PRESUMPTION IN FAVOUR OF RELOCATION RISK CONFLATING THE 

BEST INTERESTS OF THE CHILD WITH THE INTERESTS OF THE PRIMARY CAREGIVER, WHILE 

ARGUMENTS AGAINST RELOCATION, ALTHOUGH CLOAKED IN THE RHETORIC OF CHILDREN’S 

INTERESTS, ARE OFTEN ABOUT A NON-PRIMARY CAREGIVER’S INTEREST IN REMAINING CLOSE TO 

THE CHILD. ALL OF THESE ARE LEGITIMATE INTERESTS. THIS MEANS THAT TO AVOID THESE 

PITFALLS, PERHAPS A NEUTRAL POSITION NEEDS TO BE ADOPTED, WHICH BALANCES THE 

INTERESTS OF THE PARENTS AND THE CHILD EQUALLY. 

 

4.2 THE NEUTRAL APPROACH 

 

IN THE NEUTRAL APPROACH, THERE IS NEITHER A PRESUMPTION IN FAVOUR OF OR AGAINST 

RELOCATION AND A COURT APPLIES A FRESH INQUIRY INTO EACH CASE AS IT ARISES. IN OTHER 

WORDS, THE APPROACH IS TO ACCEPT NO PRESUMPTIVE RIGHT OF EITHER PARENT TO MOVE OR 

BLOCK A MOVE.40 On a case by case discretionary basis, a court needs to review a 

proposed move in terms of the child’s welfare and interests. 

 

                                                           
37

Parkinson 2006 FLQ 259. 
38

Parkinson 2006 FLQ 260. 
39

WARSHAK 2003 FAMILY RELATIONS 381. 
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IN CUNNINGHAM V PRETORIUS,41 taking into account the new family law framework set 

out in the Children’s Act Murphy J held that in deciding relocation disputes:42 

 

WHAT IS REQUIRED IS THAT THE COURT ACQUIRES AN OVERALL IMPRESSION AND BRINGS 

A FAIR MIND TO THE FACTS SET UP BY THE PARTIES. THE RELEVANT FACTS, OPINIONS 

AND CIRCUMSTANCES MUST BE ASSESSED IN A BALANCED FASHION AND THE COURT 

MUST RENDER A FINDING OF MIXED FACT AND OPINION, IN THE FINAL ANALYSIS A 

STRUCTURED VALUE-JUDGMENT, ABOUT WHAT IT CONSIDERS WILL BE IN THE BEST 

INTEREST OF THE CHILD. 
 

FROM THE ABOVE IT APPEARS THAT BOTH PARENTS ARE PLACED ON AN EQUAL FOOTING AND 

THEIR INTERESTS ARE BALANCED FAIRLY AGAINST THE CHILD’S BEST INTERESTS. THIS ACCORDS 

WITH THE NEUTRAL APPROACH. 

 

IN THE 2010 CASE OF HG V CG43, the parents had joint care of their fourteen-year-old son 

and a set of eleven-year-old triplets (two boys and one girl). They lived in separate 

homes but in the same housing complex, so that the children would maintain close 

contact with both parents. The mother wanted to relocate to Dubai, as she had been 

retrenched and was planning on marrying a wealthy businessman who worked in 

Dubai.44 

 

UNLIKE ALL THE EARLY CASES MENTIONED ABOVE, WHICH START OFF WITH THE GUIDING LEGAL 

PRINCIPLES SET OUT IN THE JACKSON CASE, CHETTY J’S GUIDING PRINCIPLES ARE THE 

CONSTITUTION
45 and the Children’s Act.46 Interestingly, Chetty J does not make 

reference to any previous cases on relocation. The court instead relies heavily on the 

wishes of the children, who in this case were of sufficient age and maturity to express 

their views.47 This case illustrates that the trend taken by our courts more and more 

may be the neutral approach. 

 

I BELIEVE THAT THE NEUTRAL APPROACH IS MORE IN LINE WITH THE CHILDREN’S ACT. WITH THE 

PARADIGM SHIFT TO THE IDEA OF SHARED PARENTING, THE QUESTION HAS CHANGED FROM BEING 

                                                                                                                                                                                     
40

Clark 2003 SALJ 87. 
41

Cunningham v Pretorius 31187/08 2008 ZAGPHC 258 21 August 2008 (unreported to date). 
42

CUNNINGHAM V PRETORIUS 31187/08 2008 ZAGPHC 258 21 AUGUST 2008 (UNREPORTED TO DATE) 

PARA 9. 
43

HG v CG 2010 3 SA 352 (ECP). 
44

HG V CG 2010 3 SA 352 (ECP) PARAS 7-10. 
45

Constitution of the Republic of South Africa, 1996 (hereafter the Constitution). 
46

SECTIONS 7, 10 AND 31 REFERRED TO ABOVE. 
47

HG V CG 2010 3 SA 352 (ECP) PARA 23. 
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WHICH PARENT THE CHILD WILL LIVE WITH TO HOW THE CHILD’S TIME WILL BE SHARED BETWEEN 

THE PARENTS. THERE SHOULD BE NO PRESUMPTION IN FAVOUR OF EITHER THE RELOCATING 

PARENT OR THE NON-RELOCATING PARENT. 

 

5 FACTORS CONSIDERED BY THE COURTS IN RELOCATION APPLICATIONS 

 

GIVEN THE LACK OF LEGISLATIVE GUIDELINES TO ASSIST COURTS IN MAKING THEIR RELOCATION 

DECISIONS, WHICH ARE LARGELY VALUE-BASED, IT IS IMPORTANT TO CONSIDER THE FACTORS 

THAT COURTS USUALLY TAKE INTO ACCOUNT. THE FOLLOWING IS A LIST OF SUCH FACTORS 

ARISING FROM A CONSIDERATION OF SOME PAST RELOCATION DECISIONS. 

 

5.1 THE PARAMOUNT CONSIDERATION: "THE BEST INTEREST OF THE CHILD" 

 

THE BEST INTEREST PRINCIPLE WAS APPLIED IN RELOCATION CASES EVEN BEFORE THE ADVENT 

OF THE CONSTITUTION OR THE CHILDREN’S ACT.48 The traditional position favoured by our 

courts has been that it is generally considered to be in the best interest of the child to 

remain with the custodial parent. The court in Joubert v Joubert 49 held that the 

primary caregiver generally has the right to have the child with him/her. However, in F 

v F50 it was found that courts must not readily assume that the primary caregiver’s 

proposals are necessarily compatible with the child’s welfare. Different factors are 

considered in assessing what is in the best interests of the child, including the need 

to preserve a particular family unit of which that child is a part, and the advantages 

and disadvantages that the move will have for the child (whether or not he/she will 

suffer trauma if removed from one parent). 

 

IN B V M51 the court held the following in regard to the best interest principle: 

 

A CHILD’S BEST INTEREST IS THE PRE-EMINENT CONSIDERATION AMONGST ALL OTHER 

CONSIDERATIONS. HOWEVER, THE LEGISLATURE DID NOT INTEND THE BEST INTERESTS 

OF THE CHILD TO BE THE SOLE OR EXCLUSIVE ASPECT TO BE CONSIDERED BECAUSE IT 

DID NOT PRESCRIBE THAT THE CHILD’S BEST INTERESTS ARE THE ONLY FACTOR TO BE 

CONSIDERED OR THE SOLE DETERMINANT OF THE EXERCISE OF THE COURT’S 

DISCRETION. THE BEST INTEREST PRINCIPLE IS THE PARAMOUNT CONSIDERATION WITHIN 

A HIERARCHY OR CONCATENATION OF FACTORS BUT IS NOT ALWAYS THE ONLY FACTOR 

RECEIVING CONSIDERATION IN MATTERS CONCERNING CHILDREN. 

                                                           
48

Section 28(2) of the Constitution; s 7 Children’s Act 38 of 2008. 
49

JOUBERT V JOUBERT 2008 JOL 219229 (C) (UNREPORTED TO DATE) PARA 35. 
50

F V F 2006 3 SA 42 (SCA). 
51

B v M 2006 3 All SA 109 (W) para 146. 
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IN CUNNINGHAM V PRETORIUS
52 the court held that it must be guided principally by the 

best interest of the child. Courts must carefully weigh and balance the 

reasonableness of the primary caregiver’s decision to relocate, the practical and other 

considerations on which such a decision is based, the competing advantages and 

disadvantages of relocation, and finally how relocation will affect the child’s 

relationship with the non-primary caregiver.53 

 

5.2 THE PURPOSE OF RELOCATING 

 

THE MOTIVE FOR RELOCATION MUST BE GENUINE, REASONABLE AND BONA FIDE, AND SHOULD NOT 

SERVE MERELY TO FRUSTRATE THE ACCESS RIGHTS OF THE OTHER PARENT (OR HOLDER OF 

PARENTAL RIGHTS AND RESPONSIBILITIES). FOR EXAMPLE, IN F V F54 the court found that the 

mother’s plan to relocate to England was ill researched and unstructured. As a result 

her application was dismissed. 

 

5.3 THE INTEREST OF THE RELOCATING PARENT 

 

IN B V M THE COURT FOUND THAT SOUTH AFRICAN JUDGMENTS HAVE EXPLICITLY ACCEPTED THAT 

MARRIED PERSONS ARE AND SHOULD BE FREE TO CREATE THEIR OWN LIVES, POST DIVORCE, 

UNFETTERED BY THE NEEDS OR DEMANDS OF THEIR FORMER SPOUSES. THE APPLICANT’S RIGHT 

TO FREEDOM OF MOVEMENT AND FAMILY LIFE IS THUS ALWAYS A FACTOR TAKEN INTO ACCOUNT 

BY THE COURT. SATCHWELL J MADE THE POINT THAT THE MESSAGE SHOULD NOT BE SENT OUT 

THAT PRIMARY CAREGIVERS ARE SHACKLED TO THE OTHER PARENT AND THAT THEY LOSE THEIR 

INDEPENDENT RIGHT TO FREEDOM OF MOVEMENT. 55 

 

5.4 THE INTERESTS OF THE NON-RELOCATING PARENT 

 

THE COURT WILL CONSIDER IF THE APPLICANT HAS TAKEN INTO ACCOUNT THE NON-RELOCATING 

PARENT’S RIGHT OF CONTACT WITH THE CHILD AND IF A PLAN HAS BEEN PUT IN PLACE TO 

PRESERVE THE RELATIONSHIP OF THE CHILD AND THE NON-RELOCATING PARENT. SOCIAL SCIENCE 

STUDIES REVEAL THAT "QUALITY" AND NOT "QUANTITY" (THE FREQUENCY OF CONTACT) IMPACTS 

                                                           
52

Cunningham v Pretorius 31187/08 2008 ZAGPHC 258 21 August 2008 (unreported to date). 
53

CUNNINGHAM V PRETORIUS 31187/08 2008 ZAGPHC 258 21 AUGUST 2008 (UNREPORTED TO DATE) 

PARA 5. 
54

F v F 2006 3 SA 42 (SCA) para 158. 
55

B v M 2006 3 All SA 109 (W) para 158. 
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ON THE PARENT-CHILD RELATIONSHIP.56 

 

5.5 THE RELATIONSHIP BETWEEN THE CHILD(REN) AND PARENTS 

 

THE AMOUNT OF TIME THE CHILD SPENDS WITH EACH PARENT IS ALSO A FACT CONSIDERED BY THE 

COURT. WHERE PARTIES SHARE APPROXIMATELY THE SAME AMOUNT OF TIME WITH THE 

CHILDREN, RELOCATION COULD HAVE A MORE DETRIMENTAL EFFECT ON THE CHILD AND HIS/HER 

RELATIONSHIP WITH THE NON-RELOCATING PARENT.57 

 

5.6 THE GENDERED NATURE OF THE ROLES WITHIN THE POST-DIVORCE FAMILY 

 

IN B V M THE COURT TOOK INTO ACCOUNT THE GENDERED NATURE OF THE ROLES WITHIN THE 

POST-DIVORCE FAMILY. IT WAS NOTED THAT PRIMARY CAREGIVERS OR CUSTODIAL PARENTS ARE 

MOST FREQUENTLY MOTHERS. A RESTRICTION ON THE FREEDOM OF MOVEMENT OF A PRIMARY 

CAREGIVER WOULD THEREFORE IMPACT MORE SIGNIFICANTLY UPON WOMEN THAN MEN. 

SATCHWELL J STATED THAT "CAREFUL CONSIDERATION NEEDS TO BE GIVEN TO APPLYING THE 

BEST INTEREST PRINCIPLE IN A MANNER WHICH DOES NOT CREATE ADVERSE EFFECTS ON A 

DISCRIMINATORY BASIS – IN THIS CASE GENDER DISCRIMINATION."58 In F v F the court was also 

sensitive to the issue of indirect gender discrimination. It held that "despite 

constitutional commitments to equality, the division of parenting roles in SA remains 

largely gender based. Because women are in many instances the custodial parent, the 

refusal of relocation applications impacts disproportionately upon them."59 

 

I AGREE THAT THE ISSUE OF RELOCATION IS INEVITABLY AND INESCAPABLY GENDERED. HOWEVER, 

ARGUING ABOUT CHILDREN’S ISSUES USING THE RHETORIC OF GENDER EQUALITY AND 

DISCRIMINATION LEADS QUICKLY INTO DANGEROUS WATERS. MAINTENANCE IS, AFTER ALL, 

PREDOMINATELY A MALE OBLIGATION. PATTERNS OF CUSTODY ORDERS COULD ALSO BE 

REGARDED AS DISCRIMINATORY, AS FATHERS ARE DISPROPORTIONATELY THE NON-PRIMARY 

CAREGIVERS, BUT THE ISSUE IS NOT WHETHER OUTCOMES DISPROPORTIONATELY FAVOUR 

MOTHERS OR FATHERS. THE ISSUE SHOULD BE WHETHER COURTS ARE OPTIMALLY PROMOTING 

THE WELL BEING OF CHILDREN.60 The child within a relocation dispute is to remain the 

                                                           
56

Scott 1992 CLR 638. 
57

See for example HG v CG 2010 3 SA 352 (ECP), where the parties had joint care and lived in the 

same complex.  The children shared an equal amount of time with both parents. 
58

B v M 2006 3 All SA 109 (W) para 162. 
59

F V F 2006 3 SA 42 (SCA) PARA 12. 
60

Parkinson 2006 FLQ 255. 
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focus, as gendered impacts exist everywhere in family law. 

 

5.7 THE VIEWS OF THE CHILD 

 

IN APPROPRIATE CIRCUMSTANCES, DEPENDING ON THE AGE AND MATURITY OF THE CHILD, THE 

COURT WILL HAVE REGARD TO THE VIEWS OF THE CHILD REGARDING THE PROPOSED RELOCATION. 

THIS IS IN LINE WITH THE CHILD’S RIGHT TO PARTICIPATE IN DECISIONS AFFECTING THE CHILD 

(SECTIONS 10 AND 31 OF THE CHILDREN’S ACT). WHEN SHE WROTE ON RELOCATION IN HER 

EARLY WORKS WALLERSTEIN SAID THAT:61 

 

ESPECIALLY AT THE TIME OF A CONTEMPLATED MOVE, THE COURT SHOULD BE 

RESPONSIVE TO THE CHILD’S VOICE, AMPLIFYING IT ABOVE THE DIN OF COMPETING 

PARENTS. ONLY IN THIS WAY CAN IT ASCERTAIN AND RESPECT "THE BEST INTERESTS OF 

THE CHILD." 
 

IN THE HG V CG62 case the court stated that the Children’s Act brought about a 

fundamental shift in the parent/child relationship and not only vested a child with 

certain rights but also gave the child the opportunity to participate in any decision 

affecting him or her. The court was enjoined by the Act to give due consideration to 

the views of the children in a case. In the present case the minor children were of an 

age and level of maturity (14 and 11 years of age) to make an informed decision, 

namely to preserve the status quo of joint care by both parents and to reject 

relocation to Dubai. 

 

I BELIEVE THAT THE VIEWS OF CHILDREN ARE IMPORTANT BUT COURTS NEED TO BE SENSITIVE TO 

THE DANGERS OF LISTENING TO CHILDREN. COURTS SHOULD BE WARY AND NOT DELUDE 

THEMSELVES INTO THINKING THAT THEY ARE HEARING A CHILD’S VOICE WHEN IN FACT THEY MAY 

BE RECEIVING "A DISTORTED BROADCAST LACED WITH THE STATIC OF A CHARGED EMOTIONAL 

ATMOSPHERE; OR THE VOICE MAY BE DELIVERING A SCRIPT WRITTEN BY ANOTHER; OR IT MAY 

REFLECT THE DESIRE TO PLACATE, TAKE CARE OF, OR PLEDGE LOYALTY TO A PARENT."63 

 

IN THE CASE OF MK V RK64, the court dismissed the wishes of the child as being naïve 

and unrealistic. The young girl believed that relocation to Israel would take away all 

                                                           
61

Wallerstein and Tanke 1996 FLQ 323. 
62

HG v CG 2010 3 SA 352 (ECP) para 6. 
63

Warshak 2003 Family Relations 382. 
64

MK v RK 17189/08 South Gauteng High Court (Johannesburg) 6 May 2009 (unreported to date) 

para 18. 
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her "hurtful memories and solve all her problems."65 Roos AJ held that her wishes 

therefore could not be decisive.66 

 

6 THE WAY FORWARD: LEGISLATIVE GUIDELINES OR A RELOCATION ACT 

 

WE LIVE IN A GLOBAL VILLAGE AND THE WORLD IS BECOMING A SMALLER PLACE. "IN THIS ULTRA 

MODERN AGE CHILDREN HAVE BECOME JET SET INTERNATIONAL TRAVELERS, MOBILE TELEPHONE 

USERS AND INTERNET USERS PAR EXCELLENCE."67 Countless young people, including 

young South Africans, live, study, work and travel regularly in foreign countries. This 

current crop of young globetrotters will undoubtedly start to become parents during 

the course of the next 10-15 years. Being internationally and locally mobile is second 

nature to this generation. It is easy to see then in the course of the next quarter of a 

century that applications for local and international family relocations will become 

more frequent.68 

 

RELOCATION IS NOT PROVIDED FOR IN THE CHILDREN’S ACT. THERE IS AN APPARENT GAP IN THE 

LAW WHICH NEEDS TO BE FILLED IN ORDER TO PROVIDE CERTAINTY AND CONSISTENCY IN THE WAY 

IN WHICH OUR COURTS DEAL WITH RELOCATION DISPUTES. IT IS FOR THIS REASON THAT I BELIEVE 

THAT LEGISLATIVE GUIDELINES GOVERNING RELOCATION NEED TO BE ADDED TO THE CHILDREN’S 

ACT OR ALTERNATIVELY A RELOCATION ACT NEEDS TO BE INTRODUCED BY PARLIAMENT. 

 

6.1 LEGISLATIVE GUIDELINES 

 

THE RELOCATION CASE LAW DISCUSSED ABOVE INDICATES THAT SOUTH AFRICAN COURTS DO NOT 

HAVE A UNIFORM APPROACH TO RELOCATION DISPUTES. SINCE WE HAVE ENTERED A NEW PHASE 

IN FAMILY LAW WITH THE CHILDREN’S ACT, I BELIEVE IT IS THE IDEAL TIME TO RECOMMEND THAT 

LEGISLATIVE GUIDELINES BE IMPLEMENTED TO ASSIST COURTS IN DECIDING RELOCATION 

DISPUTES. THESE GUIDELINES WILL OPERATE IN TANDEM WITH THE CHILDREN’S ACT. 

 

ON 23-25 MARCH 2010, MORE THAN 50 JUDGES AND EXPERTS IN FAMILY LAW FROM ALL OVER 

THE WORLD MET IN WASHINGTON, DC TO DISCUSS INTERNATIONAL FAMILY RELOCATION. THIS 

                                                           
65

MK V RK 17189/08 SOUTH GAUTENG HIGH COURT (JOHANNESBURG) 6 MAY 2009 (UNREPORTED TO 

DATE). 
66

MK V RK 17189/08 SOUTH GAUTENG HIGH COURT (JOHANNESBURG) 6 MAY 2009 (UNREPORTED TO 

DATE). 
67

Howard 2008 http://www.austlii.edu.au. 
68

HOWARD 2008 HTTP://WWW.AUSTLII.EDU.AU. 
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MEETING CULMINATED IN THE RELEASE OF THE "WASHINGTON DECLARATION ON INTERNATIONAL 

FAMILY RELOCATION."69 South Africa can draw on their recommendations. 

 

THE DECLARATION STATES THAT RELOCATION DETERMINATIONS SHOULD BE MADE WITHOUT ANY 

PRESUMPTIONS FOR OR AGAINST RELOCATION. THIS ACCORDS WITH THE NEUTRAL APPROACH 

DISCUSSED EARLIER. IN ORDER TO IDENTIFY MORE CLEARLY CASES IN WHICH RELOCATION 

SHOULD BE GRANTED OR REFUSED, AND TO PROMOTE A MORE UNIFORM APPROACH, THEY 

RECOMMEND THAT THE EXERCISE OF JUDICIAL DISCRETION SHOULD BE GUIDED IN PARTICULAR, 

BUT NOT EXCLUSIVELY, BY THE FOLLOWING FACTORS, WHICH ARE LISTED IN NO ORDER OF 

PRIORITY. THE WEIGHT TO BE GIVEN TO ANY ONE FACTOR WILL VARY FROM CASE TO CASE, FOR 

EXAMPLE:70 

 

a) THE RIGHT OF THE CHILD SEPARATED FROM ONE PARENT TO MAINTAIN PERSONAL RELATIONS 

AND DIRECT CONTACT WITH BOTH PARENTS ON A REGULAR BASIS IN A MANNER CONSISTENT 

WITH THE CHILD’S DEVELOPMENT, EXCEPT IF THE CONTACT IS CONTRARY TO THE CHILD’S 

BEST INTEREST; 

b) the views of the child having regard to the child’s age and maturity; 

THE PARTIES’ PROPOSALS FOR THE PRACTICAL ARRANGEMENTS FOR RELOCATION, 

INCLUDING ACCOMMODATION, SCHOOLING AND EMPLOYMENT; 

WHERE RELEVANT TO THE DETERMINATION OF THE OUTCOME, THE REASONS FOR 

SEEKING OR OPPOSING THE RELOCATION; 

ANY HISTORY OF FAMILY VIOLENCE OR ABUSE, WHETHER PHYSICAL OR 

PSYCHOLOGICAL; 

THE HISTORY OF THE FAMILY AND PARTICULARLY THE CONTINUITY AND QUALITY OF 

PAST AND CURRENT CARE AND CONTACT ARRANGEMENTS; 

PRE-EXISTING (CARE) AND (CONTACT) DETERMINATIONS; 

THE IMPACT OF THE REFUSAL ON THE CHILD, IN THE CONTEXT OF HIS OR HER 

EXTENDED FAMILY, EDUCATION AND SOCIAL LIFE, ON THE PARTIES; 

c) THE NATURE OF THE INTER-PERSONAL RELATIONSHIP AND THE COMMITMENT OF THE 

APPLICANT TO SUPPORT AND FACILITATE THE RELATIONSHIP BETWEEN THE CHILD AND THE 

                                                           
69

This took place at the Hague Conference on Private International Law, hosted by the International 

Centre for Missing and Exploited Children, with the support of the United States Department of 
State (hereafter the Hague Conference on Private International Law). 

70
Hague Conference on Private International Law. It is a a global inter-governmental organisation. that 

develops and services multilateral legal instruments, which respond to global needs. The official 
website of the Hague Conference on Private International Law is accessible at 
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RESPONDENT AFTER THE RELOCATION; 

d) the enforceability of contact provisions ordered as a condition of relocation in the 

State of destination; 

ISSUES OF MOBILITY FOR FAMILY MEMBERS; AND 

ANY OTHER CIRCUMSTANCES DEEMED TO BE RELEVANT BY THE JUDGE. 

 

IN ADDITION TO THE ABOVE GUIDELINES, I ALSO RECOMMEND THAT WHEN OUR COURTS CONSIDER 

DIFFERENT PROPOSALS SET FORTH BY THE PARTIES, THEY NEED ALSO TO CONSIDER: 

 

a) POSSIBLE ALTERNATIVES TO THE PROPOSED RELOCATION; 

WHETHER OR NOT IT IS REASONABLE AND PRACTICABLE FOR THE PERSON OPPOSING THE 

APPLICATION TO MOVE TO BE CLOSER TO THE CHILD IF THE RELOCATION WERE TO BE 

PERMITTED;71 and 

WHETHER OR NOT THE PERSON WHO IS OPPOSING THE RELOCATION IS WILLING AND ABLE 

TO ASSUME PRIMARY CARING RESPONSIBILITY FOR THE CHILD IF THE PERSON PROPOSING 

TO RELOCATE CHOOSES TO DO SO WITHOUT TAKING THE CHILD.72 

 

THE ABOVE FACTORS REFLECT RESEARCH FINDINGS CONCERNING CHILDREN’S NEEDS AND 

DEVELOPMENTS IN THE CONTEXT OF RELOCATION.73 They provide an ideal starting point to 

begin drafting South Africa’s own guidelines when dealing with relocation disputes. 

 

6.2 A RELOCATION ACT 

 

AS SOCIETY BECOMES INCREASINGLY MOBILE, OUR LEGISLATURE WILL BE CONFRONTED WITH THE 

ISSUE OF INTRODUCING AN ACT DEALING WITH THE ISSUE OF RELOCATION. LEGISLATION DEALING 

WITH RELOCATION SHOULD DEAL, AMONGST OTHER THINGS, WITH THE DEFINITION OF 

RELOCATION; OBJECTIONS TO RELOCATIONS (CAN PARTIES OTHER THAN PRIMARY CARE-GIVERS 

OBJECT TO THE RELOCATION?); FACTORS TO BE CONSIDERED;74 and the burden of proof 

(which party should bear the burden of proof with regard to these factors?). 

 

                                                                                                                                                                                     
http://www.hcch.net. 

71
For example, in MK v RK Case (MK v RK 17189/08 South Gauteng High Court (Johannesburg) 6 

May 2009 (unreported to date)) the non-relocating parent (father) was willing to relocate if the 
relocation was within South Africa. 

72
Foley 2006 http://www.family-justice-council.org.uk. 

73
Hague Conference on Private International Law. 

74
See the factors listed above. 
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THE AMERICAN ACADEMY OF MATRIMONIAL LAWYERS HAS DEVELOPED A MODEL RELOCATION 

ACT, WHICH COULD PROVIDE SOUTH AFRICA WITH SOME GUIDANCE.75 The Model Relocation 

Act requires a sixty-day notice of change in the principal residence of a child, and 

permits the non-primary caregiver to object to the relocation. Relocation is defined as 

"a change in principal residence of the child for a period of sixty days or more, but 

does not include a temporary absence from the principal residence."76 A definition 

would be useful in South Africa in view of the fact that the Children’s Act does not 

draw a distinction between "departure" and "removal."77 

 

IN ADDITION, THE LEGISLATION "SHOULD ALSO GOVERN THE MEDIATION PROCESS TO BE 

FOLLOWED IN RESPECT OF RELOCATION DISPUTES AND PROVIDE GUIDELINES AS TO HOW A 

PARENTING PLAN CAN BEST DEAL WITH SUCH DISPUTES SHOULD THEY ARISE."78 

 

7 CONCLUSION 

 

THERE WAS A TIME WHEN THE QUESTION OF DIVORCE WAS DEBATED IN TERMS OF WHETHER OR 

NOT IT MIGHT BE BETTER TO STAY IN AN UNHAPPY RELATIONSHIP FOR THE SAKE OF THE CHILDREN. 

NOW THE QUESTION RAISED BY THE RELOCATION PROBLEM IS IF DIVORCE MEANS STAYING IN 

CLOSE PROXIMITY TO EACH OTHER FOR THE SAKE OF THE CHILDREN.79 Having examined the 

jurisprudence of our courts in regard to relocation disputes, I believe that early case 

law reveals that our courts previously favoured the pro-relocation approach. If 

primary caregivers gave mature, rational thought and bona fide reasons for relocating 

then the presumption was that relocation was in the best interest of the child. Recent 

case law in the context of the Children’s Act seems to be leaning towards a more 

neutral position, where neither parent should have a presumptive right to relocate or 

block relocation. 

 

MY RECOMMENDATION IS THAT EITHER LEGISLATIVE GUIDELINES OR A RELOCATION ACT THAT 

WILL PROVIDE GREATER CERTAINTY AND CONSISTENCY IN RELOCATION CASES AND WHICH WILL 

WORK IN TANDEM WITH THE CHILDREN’S ACT SHOULD BE INTRODUCED. THIS WILL AID NOT ONLY 

COURTS WHEN MAKING DECISIONS, BUT ALSO PARENTS IN ARGUING THEIR CASES. 

 

                                                           
75

AAML 1998 http://www..aaml.org. 
76

AAML 1998 HTTP://WWW..AAML.ORG. 
77

SEE S 18(C)(III) CHILDREN’S ACT 38 OF 2008. 
78

Albertus 2009 Speculum Juris 85. 
79

See Parkinson 2006 FLQ 265. 
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LIKE HUMPTY DUMPTY A FAMILY, ONCE BROKEN BY DIVORCE, CANNOT BE PUT BACK TOGETHER IN 

PRECISELY THE SAME WAY. THAT IS THE REALITY OF DIVORCE AND POST-DIVORCE RELOCATION 

CASES. FOR THE SAKE OF THE AFFECTED CHILDREN, IT IS TIME THAT GREATER ATTENTION IS PAID 

TO CHILDREN THEMSELVES, BY PROTECTING THE CONTINUITY OF THE CHILD’S RELATIONSHIP WITH 

BOTH PARENTS. 
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